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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Officer :   Smti J. Bora,  
        Judicial Magistrate,1st Class,   
        Tezpur, Sonitpur. 
 
   

Case No. Sessions 158 of 2015 
(Arising out of G.R. Case No.779 of 11) 

                     U/s. 448/376  of  IPC. 

 

State 

-Vs- 

 
       1.   Sri Naren Nath 

  S/o Sri Someswar Nath 
             Vill : Chagoli Chuburi 

  Under Tezpur P.S., Sonitpur. 
 

Advocates appeared:- 

 For the State  :    Sri P.K. Baruah, Ld. Addl. P.P. 

For the accused :    Sri R. Gohain, Ld. Advocate. 

 
Date of evidence :    17-2-16,3-6-16,20-8-16,23-5-17.  

Date of argument :    20-11-2017,   

Date of Judgment :    13-12-2017. 

 

JUDGEMENT  

1.                   Brief history of the prosecution case is that on 16-4-11 at 

about 1:30 p.m. when the informant was absent in her house, the 
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accused gagged the mouth of her daughter, the victim, and took her to 

the latrine and tried to commit rape on her. When the victim raised 

hulla, her son Pranjal Bania came and rescued her.     

2.                    An FIR to that effect was filed by the informant Sri Biju 

Bania before Bihaguri Out Post under Tezpur P.S. and accordingly I/C, 

Bihaguri O.P. made a GDE vide No.338/11 dated 20-4-11 and 

forwarded the FIR to Tezpur PS for registering a case. The O/C, Tezpur 

PS, accordingly, registered the FIR as Tezpur P.S. case No. 381/11  

U/s.448/354  of  IPC. 

3.                    After investigation, the investigating agency has 

submitted charge-sheet against accused Naren Nath                     

U/s.448/354/376 of  IPC.  

4.                   On appearance of the accused person, the copy was 

furnished to him and the case was committed to the court of Sessions 

as per Sections 209 Cr.P.C, by Smti J. Bora, Judicial Magistrate, 1st 

Class, Tezpur  and thereafter this case is transferred to this Court for 

trial.  

5.                  After going through the materials on record, including the 

report U/s 173 Cr.P.C and after hearing both sides, charge                     

U/s.448/376 of IPC was framed against the accused person. The 

contents of the charge were read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried.  

6.                 During trial, prosecution has examined as many as 10(ten) 

witnesses in the form of-  

   PW-1 : Smti Biju Bania  
   PW-2 : the victim  
   PW-3 : Sri Sri Pranabjyoti Nath  
   PW-4 : Sri Phanidhar Bania    
   PW-5 : Sri Giri Kanta Mahanta 
   PW6  : Sri Pranjal Bania 
   PW-7 : Dr. Achinta Kumar Baruah 
   PW-8 : Sri Prasanta Talukdar  
   PW-9 : Sri Tilak Chandra Roy   
   P.W.10: Sri Purneswar Hazarika    

       

Prosecution has also exhibited some documents in the form of Ext.1 to 

Ext.9. Prosecution evidence was closed. Statement of the accused                     

person recorded U/s 313 Cr.P.C The accused person denied the 
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allegation in toto and declined to adduce evidence in defence. Heard 

argument of both side.  

 

7. POINTS FOR DETERMINATION:- 

(i) Whether the accused person, on 16-4-11  at about 1:30 p.m. at 

Chagali Chuburi committed house trespass by illegally entering 

into the house of Smti Biju Bania and thereby committed an 

offence punishable U/s.448 of IPC. 

(ii) Whether the accused persons, on the same date, time and 

place committed rape on the victim against her will and thereby 

committed an offence punishable U/s.376 of IPC.  

  

EVIDENCE 

8.                    P.W.1 Sri Biju Bania in his evidence stated that the 

occurrence took place on 16-4-11 at about 1:30 p.m. At that time she 

was away from home. Her daughter along with her grandmother and 

son were at home. Her son informed him over telephone that 

something had happened in their house and she should come home 

immediately. Then she came home and found that her son Pranjal 

Bania caught the accused and detained in their house. She also saw 

her daughter crying and her clothes were torn apart. On being asked 

her daughter told her that while she was washing utensils in the back-

yard of their house, the acused came and caught hold of her and 

gagged her mouth and dragged her to the toilet and forcibly removed 

her clothes and committed sexual intercourse with her against her will. 

Her daughter raised alarm and her son came running to the place of 

occurrence and on seeing her son, the accused tried to flee away and 

then her son caught hold the accused and brought him inside the 

house.  She called her son to call the gaonburrah. Gaonburah came 

and had a talk with them and the accused and then he let the accused 

to go. In the evening the gaonburah came to their house and assured 

them that he would look into the matter. After four days of the 

occurrence she filed the FIR. She has proved the FIR as Ext.1 wherein 

Ext.1(1) is her signature.  
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9.     In her cross examination she has stated that she has not 

mentioned the cause of delay in filing the FIR. Seniram Das and Golap 

Das are her immediate neighbours but no one from their house came 

to her house at the time of incident.  

10.     PW2, the victim, in her evidence stated that at the 

relevant time she was washing utensils in the back-yard of their house. 

the accused grabbed her from behind and gagged her mouth with 

clothes and dragged her to the latrine. The accused tore apart her 

clothes and also did bite her hand and forcefully had sexual intercourse 

with her. She raised alarm and then her elder brother Pranjal Bania 

came running and caught hold of the accused and released her from 

his clutch. Then her brother detained the accused in their house. Her 

brother informed her mother over phone. When her mother came she 

narrated the incident to her and then her mother called the gaonburha. 

The gaonburha came and had a talk with the accused and her mother 

and let the accused to go away with an assurance that in the evening 

he would take steps in this regard but neither the gaonburha nor the 

accused turned up. Later on, when they approached he gaonburha, he 

told that the accused had fled away and hence he was not in a position 

to do anything. Then her mother lodged an FIR before Bihaguri OP. 

Police got medically examined her and also produced before magistrate 

for recording her statement U/s.164 of Cr.P.C. she has proved her 

statement recorded U/s.164 of Cr.P.C. as Ext.2 wherein Ext.2(1) and 

2(2) are her signatures.  

11.     In her cross examination she has stated that on the day 

of occurrence at the relevant time her brother and she were present in 

their house. If they make noise in their house it can be clearly heard by 

the inmates of Seniram Nath’s family. The cloth used by the accused to 

gag her mouth was examined by police but police did not seize the 

same. She denied the defence suggestion that she had love affairs with 

the accused and she wanted to marry him and when he effused to 

marry her, their family members made a conspiracy and filed this false 

case against him. She also denied the defence suggestion that the 

accused did not commit rape on her. 
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12.     PW3 Sri Pranabjyoti Nath in his evidence stated that one 

day at about 2 p.m. complainant Biju bania came to her house and 

called him to her house for some discussion. After about 10 minutes he 

went to the house of the complainant and saw the accused Naren Nath 

sitting in a chair inside the house of the complainant. The complainant 

told him that the accused caught hold of hand of her daughter on the 

pretext of taking a glass of water. On being asked the victim also told 

him that the accused asked her a glass of water and when she came 

with glass of water, he caught hold of her hand and took her to 

bathroom. On being asked the accused told him that he asked for a 

glass of water but he denied that he caught hold the hand of the 

victim. Thereafter Biju Bania filed an FIR before Bihaguri OP.  

13.     In his cross examination he has stated that he found the 

complainant, her mother-in-law and the victim girl in the house of the 

complainant.     

14.     PW4 Sri Phanidhar Bania in his evidence stated that on 

the date of occurrence when he returned from his place of work at 

about 4/5 p.m.  his wife told him that the accused dragged her 

daughter into bathroom and tore up her clothes. Her son Pranjal Bania 

saw the incident and had him seat in a room. He also found the 

gaonburah in their house who told him that the matter would be 

amicably settled but as the matter could not be settled amicably, so his 

wife lodged the written FIR before police.  

15.      In his cross examination he has stated that police did 

not examine him in connection with this case. He denied the defence 

suggestion that the complainant side tried to give her daughter in 

marriage to the accused in spite of his unwillingness.  

16.     PW5 Sri Giri Kanta Mahanta in his evidence stated that 

one day at about 1:30/2 p.m. while he ws working in front of their 

gate, Pranjal Bania came and called him to his house. Accordingly he 

went to his house and saw the accused Naren Nath sitting inside their 

room on a bench. Pranjal Bania told him that he saw the accused 

Naren Nath attempting to have sexual intercourse with the victim in the 

bathroom of her house. He informed Pranjal Bania to inform the 

gaonburah about the incident.    
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17.     In his cross examination he has stated that when he 

went to the house of the complainant, he saw Pranjal Bania, the victim 

and the accused in the house of the complainant.  

18.     PW6 Sri Pranjal Bania in his evidence stated that one 

day at about 1/1:30 p.m. he was away from home and when he 

returned home, he heard his sister making hue and cry inside the 

bathroom. Then he went near the bathroom and saw his sister and the 

accused in naked condition and the accused was having sexual 

intercourse with his sister. Seeing him, the accused tried to flee away 

and then he apprehended the accused and took him inside a room.  His 

sister, the victim told him that while she was alone at home the 

accused came to their house and caught hold of her hand and dragged 

her into the bathroom.  Then he called Giri Kanta Mahanta, the PW5, to 

their house. Thereafter the gaonburha came and he took the accused 

from their house. His mother lodged a written complaint before 

Bihaguri Out Post. 

19.     In his cross examination he has stated that at the time 

of occurrence his sister, the victim,  was alone in the house. On hearing 

hue and cry he came home. Other family members did not come with 

him. He further stated that he caught the accused and then had him to 

sit in their veranda and then he went to the house of Giri Kanta 

Mahanta to call him.  He denied the defence suggestion that his sister 

wanted to marry the accused but he refused to do so whereupon they 

have filed this case falsely against the accused.   

20.     PW7 Dr. Achintya Kumar Baruah in his evidence stated 

that on 20-4-11 at a12 noon he examined the victim, 16 years of age, 

on police requisition of Bihaguri OP GDE No. 338/11 dated 20-4-11 

escorted by HG Karuna Kakoti and on examination he found the 

followings:    

   Height – 4’10 inches, weight 45 kgs., teeth 14/14. 

  Secondary sexual character – breast well developed.  

  Pubic and axilliary hairs are in abundance. Vulva and 

vagina – healthy. Hymen was torn and old tear.  

No sign of injury found in her private part or body. vaginal swab taken.  

  Report failed to show human spermatozoa.  
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  X-ray report reveals that (i) Union of epiphysis of lower 

ends of left radius and ulna are complete. 

(ii) All epiphysis of the bones around left elbow joint have fused 

with their respective shaft. 

(iii) Epiphysis of the iliac crest appeared and remained open.  

He opined hat age of the person is about 18 years old. No sign 

of rape found on her body.  

 

He has proved the medical report as Ext.3 wherein Ext.3(1) is 

his signature.  

21.     In his cross examination he has stated that he does not 

know whether police collected the findings entered in hospital register. 

On examination he did not find any external injury on the body of the 

victim.  

22.     PW8 Sri Prasanta Talukdar in his evidence stated that he 

made search in the house of the accused in connection with Tezpur PS 

case No.38/11 U/s.448/354 of IPC but could not find him. He has 

proved the house search report as Ext.4 wherein Ext.4(1) is his 

signature. He also made prayer before Ld. C.J.M., Sonitpur, Tezpur for 

adding Sec.376 of IPC. Thereafter, as per instruction of the O/C, he 

handed over the case diary to I/C Tilak Chandra Roy. 

23.    In his cross examination he has stated that at the time 

of search he called the witnesses who were from the neighbourhood of 

the accused.  

24.     PW9 Tilak Chandra Roy in his evidence stated that after 

completion of investigation he has submitted charge sheet against 

accused Naren Nath showing him as absconder U/s.448/354/376 of 

IPC. He has proved the charge sheet as Ext.5 wherein Ext.5(1) is his 

signature.  

25.    PW10 Purneswar Hazarika in his evidence has narrated 

various states of investigation conducted by him. He has proved the 

FIR, sketch map, 3 Nos. of house search list as Ext.1, Ext.6, Ext.7, 

Ext.8 and Ext.9 wherein Ext.1(2) is the signature of Abul Hussain, the 

hen O/C of Tezpur PS and Ext.1(3) is the signature of Putul Bania, the 
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then I/C of Bihaguri OP and Ext.6(1), Ext.7(1), Ext.8(1) and Ext.9(1) 

are his signatures.  

 

DISCUSSION, DECISION AND REASONS FOR DECISION 

 

26.                   Appreciating the evidence on record it is found that PW8  

Prasanta Talukdar, PW9 Tilak Chandra Roy and PW10 Purneswar 

Hazarika were the investigating officers who have narrated various 

stages of investigation conducted by them. PW7 Dr. Achintya Kuamr 

Baruah has conducted the medical examination of the victim and 

opined that the victim is about 18 years old and no sign of rape was 

found on her body. He has proved the medical examination report as 

Ext.3. PW5 Giri Kanta Mahanta, during his cross examination, has 

stated that he has not witnessed the incident but the incident was told 

to him by PW6 Pranjal Bania. PW1 Smti Biju Bania, mother of the 

victim, has stated in her evidence that she was away from home at the 

time of occurrence. During cross examination she has further stated 

that in the FIR, the Ext.1 lodged by her, she wrote that the accused 

tried to outrage the modesty of her daughter. PW3 Pranabjyoti Nath, 

during his cross examination, has stated that the complainant and the 

victim told him the incident and on that basis he has stated during the 

evidence. PW4 Phanidhar Bania, the father of the victim, was also away 

from home and he came to know from his wife on his return that the 

accused dragged his daughter, the victim, into bathroom and tore up 

her clothes. From the above evidence on record it is found that none of 

the above witnesses have seen the occurrence. PW4, the father of the 

victim, has stated that the accused tore out the clothes of the victim. 

On the other hand, mother of the victim, the PW1 the informant in her 

FIR has stated that the accused tried to outrage the modesty of her 

daughter. PW1 Biju Bania and PW4 Phanidhar Bania, the mother and 

father of the victim are also reported witnesses and they have failed to 

substantiate that the victim was raped by the accused. The witness 

remains is PW2, the victim and PW6 Pranjal Bania, the brother of the 

victim. Although, both the witnesses have stated that the accused had 

sexually intercourse with the victim but the evidence of PW6 becomes 
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doubtful as per his own statement. PW6 Pranjal Bania has stated in his 

evidence that he was away from home and on his return he heard that 

his sister, the victim was making hue and cry inside the bathroom and 

then he went near the bathroom and saw his sister, the victim and the 

accused in naked condition and the accused was having sexual 

intercourse with his sister. He has also stated that seeing him the 

accused tried to flee away and then he apprehended the accused and 

took him inside the room and thereafter his sister, the victim told him 

that the accused dragged her to the bathroom by holding her hand and 

thereafter he called Giri Kanta Mahanta to his house. During cross 

examination he has stated that after he caught the accused, the 

accused was allowed to sit in their verandah and then he went to the 

house of Giri Kanta Mahanta and called him. If the accused tried to flee 

away and if the accused had committed any misdeed certainly he 

would flee from the place when he was allowed to sit in the verandah 

while PW6 went to call Giri Kanta Mahanta. PW6 has also stated that he 

went to the house of gaonburha to call him leaving his sister and 

mother in his house.  

27.        The case of the defence is that there was love affairs 

between the accused and the victim and due to such dispute the 

instant case is falsely filed.  

28.        PW4 Phanidhar Bania, father of the victim, in his evidence 

has stated that gaonburah told him that the matter would be amicably 

settled and as the matter could not be settled amicably, so his wife 

lodged the written FIR before police. It is not believable for a prudent 

man that if any offence of rape is committed upon the victim, their 

parents could not have intended to settle the matter amicably and wait 

to file FIR only after non-fulfillment of amicable settlement.  In view of 

the above material discrepancies on record the evidence of PW2, the 

victim and evidence of PW6, the brother of the victim is not believable 

to come to a conclusion of guilt of the accused.    

29.               In view of the above discussion, I hold that prosecution has 

failed to establish the offence U/s.448/376 of IPC against accused  

Naren Nath   beyond all reasonable doubt.  
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O  R  D  E  R 

 

30.              In result, accused Naren Nath is acquitted from the charge 

U/s.448/376  of IPC and set him at liberty forthwith.  

  

31.               Bail bonds stand cancelled. The bailor is discharged from his 

liability.  

  32.               G.R. Case No. 779 of 2011  be sent back to the Court of Ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this 

judgment.  

33.               Given under the hand and seal of this Court on this 13th day 

of December  2017.  

 

 
(D. Ullah) 

Additional Sessions Judge,  
                        Sonitpur,Tezpur 
 

Dictated and corrected by me 

 

 

         ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 
 

Prosecution witnesses: 
 
   PW-1 : Smti Biju Bania  
   PW-2 : the victim  
   PW-3 : Sri Sri Pranabjyoti Nath  
   PW-4 : Sri Phanidhar Bania    
   PW-5 : Sri Giri Kanta Mahanta 
   PW6  : Sri Pranjal Bania 
   PW-7 : Dr. Achinta Kumar Baruah 
   PW-8 : Sri Prasanta Talukdar  
   PW-9 : Sri Tilak Chandra Roy   
   P.W.10: Sri Purneswar Hazarika    
 

      Prosecution Exhibits : 

            Exhibit-1….. FIR 
            Exhibit-2…   statement of the victim U/s.164 Cr.P.C. 
            Exhibit-3…   Medical report.  
            Exhibit-4…   house search report.  

 Exhibit-5…   Charge sheet.  
 Exhibit-6…   Sketch map.  

     Exhibit-7……  house search report.  
      Exhibit-8……  house search report.  

   Exhibit-9……  house search report.  
 
  
Defence Witnesses:  

 
Nil  
Defence Exhibits:  

 
Nil 
 

 
         

         ( D. Ullah)  
   Addl. Sessions Judge,       

Sonitpur,Tezpur 
 
 


